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" ORDER DENYING DEFENDANTS’ MOTIONS
TO DISMISS SECOND AMENDED COMPLAINT

THIS CAUSE came before the Court for hearing on the “Marsh Defendants’ Motion to
Dismiss Plaintiff’s Second Amended Complaint,” “Defendants’ Consolidated Motion to Dismiss
or Strike Second Amended Complaint,” and “The St. Paul Travelers Defendants’ Motion to

Dismiss Plaintiff Office Depot, Inc.’s Second Amended Complaint.” The Court having feviewed»
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the file and the law, having réviewed the transciipt of the hearing on said Motions and having
reviewed gnd considered the arguments and the law as set forth in the parties’ respective
submissions and at the said hearing, and in their prbpos‘ed Orders, and_ being duly apprised, the
Court concludes that the Motions as a métter of law should be, and hereby are; dnnied as to tne
entire Second Amended Complaint, for the reasons set forth herein. |

The Court initially intended to do its own Order, notwithstanding the tnoroughness of thé
proposed Order submitted by Plaintiff’s counsel. However, except for the few instances where
this Court has inserted additional language regarding ‘Counts II and III, this Coﬁ_r_t deems it un-
nécessary otherwise to amend the wording of the Plnintiff’s prdposed Order, and, accordingly,
this Order is essentially as propbsed by-Pléintiff’s counsel. |

It is hereby Adjudged and Ordered, as follows: | .
L INTRODUCTION |

This is an action brought by plaintiff Office Depot,‘ Inc. (‘l‘Ofﬁce‘Depot” or “Plaintiff”)
against Mérsh USA, Inc.,, its parent cornoration, Marsh & McLennan Companies, Inc. and a
 “sister” comptmy, Marsh, Inc. (collectiveiy “Marsh”j, and the following named insurance
companies: American International Group, Inc.; American International ‘Specialty Lines
Insurance. Cd.; American Home Assurance Co.; National Union Fire- Insurancé Company of
- Pittsblirgh, Pa; The St. Pnul Travelers Corni)anies, Inc.; Discover Reinsurance Co.; St. Paul Fire
& Marine Insurance Co.; Travelers Casualty & Surety Company of America; Ace American
Insutance Co.; Zurich American Insurance Co.; and Anleiican Guarantee and Liability insurance

Co. (collectively the “Insurer Defendants”).
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" Office Depot’s Second Amended Complainf(hereinafter “Complaint” or “Compl.”)
contains 163 paragraphs alleging 13 claims for relief and seeks monetary damages and other
relief. In general, as alleged in paragraph 2 of the Complaint, Office Depot contends that Marsh
acted in concert with the Insurer Defendants to ménipulate the “market for insurance by. creating
and executing an elaborate bid rigging scheme.” Office Depcv)tlc;;)ntends that “Defendants created
the illusion of a competitive market for insurance when, in fact, the insurance products were
selected, priced and placed thropgh colliisive éonduct-.” (Id.) Asa resulf, Office Depot alleges
that it purcilased insurénqe “at prices in excess of what should have been charged in a fair and
efficient marketplace,” and thth the Insurer Defendants received “increased insurance premiums
in excess of what shoﬁld have beeﬁ charged in a competitivé marketplace.” (Id.j Office Depbt |
also .contends that Defendants’ conduct deprived Office'Dep,ot of “independent, non-biased
insurance brokeragé éervices', as well as free and open compet_itioﬁ in the market for insurance,” -
alleging in particular that Marsh “received and retained kickbacks for insurance placements™ that
created an .“undisclosed.conﬂict of interest that adversely impactgd Marsh’s objectivity
fhereby breaching thé fiduciary obligations owed by Marsh to Office Depot.” (Id. | 4).

-The “Marsh Defendants’ Motion to Dismiss Plaintiff’s Second Amended Complaint”

addresses the specific counts of the Complaint directed to the Marsh Defendants (Counts 1- 2, 4,

6) and incorporatés generally “Defendants’ .Con'solidfited Motion to Dismiss or Strike Second

J Amended Complaint,” which was filed by the Insurer Defendants and which seeks dismissal of
~ all of the remaining counts of the Complaint. While joining in the “Consolidated Motion” filed

by other Insurer Defendants, the St. Paul Travelers Defendants (The St. Paul Travelers
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- Companies, Inc.; Discover Reinsurance Co.; St. Paul Fire & Marine Insurance Co.; and Travelers

Casualty & Surety Company of America) have filed “The St. Paul Travelefs Defendants’ Motion
to Dismiss Plaintiff Office Depot, Inc.’s Second Amended Complaint,” seeking dismissal of the -
claims alleged against them individually. AllvDefendants contend thaf the various allegations of
the Cdmplaint are conclusory, too general, and do not state facts with sufficient “particularity” to
establish causes of action under Florida common and stafutory 1aw. As aresult, it is appropriaté
at the outset to divscu.ss generally the standards for evaluating the sufficiency of a complaint in
ruling on motions _to‘ dismiss under the Florida Rules of Civil Procédure.
II. STANDARD OF REVIEW

Th’e;re is no dispute between the ﬁarties that tﬁe general rules of pleading set forth in Fla.
R. Civ. Proc. 1.110(b) reqﬁire a complaint to contain a “shéﬂ and plain statement of the ultimate

facts showing that the pleader is entitled to relief” and provide that “[r]elief in the altern‘ative. or

of several different types may be demanded.” According to Rule 1.110(g), a “pleader may set up

in the same action as many claims or causes of action ... as the pleader has, and claims for relief

‘may be stated in the alternative .... When 2 or more statements are made in the alternative and 1

“of them ... would be sufficient, the pleading is not made insufficient by the insufficiency of 1 or

more of the alternative statements.” A party may set up multiple claims, “regardless of
consistency and whether based on legal or equitable grounds or both.” Id.

It is equally well-settled, as ruled by the Supreme Court of Florida, that “for purposes of a

motion to dismiss for failure to state a cause of action, the movant admits as true all material

facts well-pleaded and all reasonable inferences arising from those facts.” Perry v. Cosgrove,
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464 So. 2d 664, 665 (Fla. 2™ DCA 1985), citing Orlando Sports Stadium, Inc. v. State, 262
So.2d 881 (Fla. 1972). As ruled by the Fourth District Court of Appeals, in conéidering a motion‘
to dismiss based on the sufficiency of a complaint, “it is not the court’s duty to speculate as to
what the true facts may be or what facts may be ultimately proved at the trial of the case. Thé
question of sufficiency of the evidence ... is wholly inrelévant and immaterial in reaching a
decision onva motion to dismiss....” Nantell v. Lfm-Wick. Constr. Co., 228 So. 2d 634, 637 (Fla.

4™ DCA 1969) (reversing dismissal of fraud cause of action). See Ingalsbe v. Stewart Agency,

Inc., 869 So. 2d 30, 35 (Fla. 4" DCA 2004).

There may be some disagreement regarding the continued vitality of the so-called “no set
of facts” statement commonly cited by the federal courts and by numerous Florida courts,
including the Fourth District Court of Appeals, Almarante v. Art Institute of Ft. Lauderdale, 921

So. 2d 703, 705 (Fla. 4™ DCA 2006), in considering motions to dismiss; but thére can be little

* disagreement that the “ultimate facts” necessary to set forth a cause of action are not the same as

the “evidentiary facts” necessary to prove that cause of action by a preponderance of the
evidence at trial. See, e.g., Vantage View, Inc. v. vBal‘i East Dev. Corp., 421 So. 2d 728, 731 (Fla.
4t DCA 1982) (ultimate facts are “found iﬂ that vaguely defined field lying between evidéntial
facts on the one side and the primary issue or conclusion of law on the other.. ..;’). Although |
contained in an opinion of three justices who dissented from a per curiam ruling discharging a !
petition for writ of certiorari as having been impropérly granted, the foilowing statement
regarding “ulﬁmate facts” is iﬁstructi?e:

[Clases are proved at trial by evidentiary facts, from which conclusions of fact or
ultimate facts may be reasoned, and ... application of legal principles to these
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conclusions of fact or ultimate facts as they are more commonly called in Florida
R.C.P. 1.110(b) and case law, yields conclusions of law, which are dispositive of
the issues of the cause. In affirmative pleadings, it is conclusions of fact, or

" ultimate facts, which must be pleaded, expressly or inferentially. Conclusions of
law may be drawn from these pleadings to determine whether a cause of action
has been stated. It is not proper to dismiss a complaint on grounds the allegations
are only ‘conclusions of the pleader’ unless these are conclusions of law
unsupported by expressed or inferred allegations of ultimate facts or conclusions
of fact. »

Warner v. Florida Jai Aldi, Inc., 235 So. 2d 294, 297 (Fla. 1970) (Adkins, J. dissenting).
Defendants contend that Office Depot’s Complain_t does not properly allege ultimate facts
and that its allegations are too non-specific and conclusory because the Complaint does not set

forth any specific facts showing that any of the bids or quotations on Office Depot’s individual

insurance policies were rigged, inflated, or'cherwise illegal under Florida law. Office Depot

contends, however, that it has pled sufficient ultimate facts to establish a basis for relief and that
additional facts necessary to provide specific evidence about Defendants’ allegedly illegal
scheme have been concaaled and are exclusively in Defendants’ possession, custody or control.
Office Depot further alleges that Marsh has failed to produce 1ts books and records, as required
by their contract, and that “Marsh has actlng in concert with the Insurer Defendants,
affirmatlvely and fraud_ulently- concealed its unlawful scheme, course of conduct, and conspiracy

from Office Depot.” (Compl. § 50; see also 11 9, 36, 43, 44(b)-(e)). Accordingly, Office Depot

‘contends that it has pled its causes of action with such particularity as the “circumstances

permit.” Fla. R. Civ. P. 1.120(b). Office Depot also relies in part on the following prbposition: '

[Wlhere the subject matter of the fraud is uniquely within the adverse party’s

knowledge or control, allegations of fraud based upon information and belief may

be acceptable. Craftmatic Sec. Litig. v. Kraftsow, 890 F.2d 628, 645 (3d Cir.’

1989). Were there no relaxed standard in such circumstances, sophisticated -

corporate defendants would often be able to successfully conceal the facts
-6- : '
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constituting an alleged fraud. Craftmatic, 890 F.2d at 628. Where this is the case,
a complaint should allege that the information is in the defendant’s control and
the -allegations of fraud should accompanied by a statement of facts upon which
they are based. Id. See also, Segal v. Gordon, 467 F.2d 602, 608 (Z“d Cir. 1972);
Leisure Founders, 833 F. Supp. at 1574.

Hekker v. Indian Group, Inc., No. 95-681-CIV-J-16, 1996 WL 578335, at *4 (N.D. Fla. Aug. 19,
1996). Accord Adelman v. M&S Welding Shop, 105 So. 2d 802 804 (Fla. 3d DC‘A 1958)
(“[W]hen the matter in reference to which the pleading is claimed to be uncertain is peculrarly
within_ the knowledge of the party attacking it[,] 'neither party is required to state With
particularity rrlatters‘ which are wholly within the knowledge of the adverse party.”). |

With these pleading principles in rrlind, the Court how turns to the various motions filed
by Defendants, which will he co'nsidered- in the order in which they Were presented during oral

‘argument on July 9, 2007. |
III. MOTION TO DISMISS OF THE MARSH DEFENDANTS (COUNTS L I, IV, VI)

A. ‘The Breach of Contract Claim (Count I) ‘

Office Depot alleges that Marsh served as its princrpal retai_l insurance broker for almost
six years, from Au;gust 1999 through May 2005. (Compl. 132). For two years of this period;
from August 30, 2000 to August 30, 2002, a written contract was in force, a copy of which is
attached to the Complaint as Exhibit “A.” (Id.) In its first claim for relief, Office Depot alleges
that Marsh breached several of the paragraphs of this Contract, including the “duties of broker”
provisions in paragraph 2; the “qualiﬁcations” provisiOns in paragraph 5 redﬁiring Marsh to

perform the services required ... in a professional efficient, trustworthy and businesslike
manner”; and the provisions of paragraph 13 allowing Office Depot to conduct an audit of “all
records and accounts of any insurance pohc1es placed.” (Compl ‘][ﬂ[ 63, 64, 66 and EXhlblt “A”).
-7-
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Marsh has not moved to dismiss any of these allegations, but focuses exclusively on

" Office Depot’s allegation that Marsh breached paragraph 7 of the Contract by “failing to disclose

and to credit against the ... fees charged to Office Depot any remunerations or commissions
received by Marsh from the in_surance carriers who provided policies of insurance to Office

Depot.” (Compl. ] 65). Office De’pct also relies on the clause of paragraph 7 reqﬁin'ng Marsh to

“disclose any remuneration, including commission, received from the Insurers regarding the

insurance coverages specified in Appendix A, and all such remuneration ... will be credited
against the annual fee.” (emphasis added).
Office Depot contends that the portion of “contingent commissions™ that Marsh received

that are allocable to Office Depot’s premiums for the Appendix A insurance coverages should

vhave been credited back to Office Depot pursuant to f)aragraph 7 of the Contract. Marsh in turn

contends that the contingent commissions it received are exempted from being credited back to
Office Depot by the'following contract language:
Such remunerauon does not include payments that BROKER may receive, in
accordance with the custom in its industry, under arrangements with certain
insurers which provide for payments based upon such factors as the overall book

of business placed by BROKER and its affiliates, the performance of that book or
the aggregate commissions paid for that book.

Office Depot contends that even if this language should bc coﬂstrued as referrihg to
contingent commissions, it does not disclose that the Insurer Defendants made such payménts_ to
Marsh aa kickbacks or bribes for steering Office Depot’s insurance busincss to preferred carriers
or in consideratioﬁ fcr bid-rigging or other iraproper market allocation activities. Pointing out
that the terminology “contingent commission” is not referenced anywhere in the Contract, Office
Depot also complains that Marsh has failed to comply with the next scntence of paragraph 7,
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which requires Marsh to “identify where such remuneration is attributable to CLIENT if such
information is available.” According to Office Depot, the “custom in its industry” language

should not be construed to authorize Marsh to receive secret, undisclosed commissions

contingent upon steering insurance business to favored insurers or as kickbacks for rigging bids.

Even assuming that the guidance provided by the Supreme Court in Fayad v. Clarendon Nat’l

| Ins. C‘o., 899 So. 2d 1082, 1086 (Fla. 2005) regarding interpreteition of insurance contracts

should be limited to insurance p_olicies rather than broker-policyholder contracts, this Court is
reluctant to construe the language of paragraph 7 to bar Office Depot’s claim as a matter of law

at this stage in the case. Tt orwest; Inc. v. Killilea, 942 So. 2d 1019, 1020-21 (Fla. 4™ DCA 2006)

| (reversing dismissal'and remanding “to allow the parties to present parol and extrinsic evidence”

as to their iﬁtent); accord Liss v. L;iss,A 937 So. 2d 760, 763 (Fla. 4" DCA 2007).

, Méreover, the Florida courts have reco gnized a cause of action in contract for b'réach of
the implied cqvénant of good faith and fair dealing. Sée, e.g., Allstate Ins. Co. v. Regﬁr, 942 So.
2d 969, 972 (Fla. 2" DCA 2006); N. Am. Van Lines, Inc. v. Lexington Ins. Co., 678 So. 2d 1325
(Fla. 4th DCA 1996); Swamy v. Caduceus Self]ns. Fz;nd Inc., 648 So. 2d 758, 760 (Fla. 1 DCA
.1 994). Some Florida courts have coﬁcluded that breach of this duty élso. provides a basi.s for |
relief in tort. Opﬁermaﬁ . thionwide Mut. Fire Ins. Co., 515 So. 2d 263, 266-67 (Fla. 5" DCA
1987) (recogrlizing “a cause of action in tort for breach of an implied covenant of good faith and
fair dealing.”). Whereas the maj o.rity of the district courts of appeal apparently construe sucﬁ a
claim as chtract—related, Office Depot’s Cdmplaint allég_ing such a claim (Compl. § 54) also
warrants denial of Marsh’s motién to dismiss Count 1. Accordingly, because Marsh has not

-9.

US2000 10171396.1



moved to dismiss Office Depot’s other claims for breach of contract alleged in Count Iofthe
Complaint, and because it is not appropriate to construe the intention of the.partic;s regarding the
meaning of paragraph 7 as a matter of law at this stage of fhe case, Marsh’s motion to dismiss
Count I'is hereby d.eni.ed.
B. The Common Law Tort Claims (Counts IL, IV and VI)

~ In addition to numefous allegations of fraudulent concealment, Office Depot alleged
facts, derived from the public record of numerous guilty pleas, éhowing that Marsh employees
and employéeé of Insufer Defendants who serviced Qfﬁce Depot’s account admitted partici-
pating in an illegal scheme to defraud policyholders and to rig bids for insurance coverage.

(Compl. Y 5, 6). For example, in subparagraphs (a)-(c) of paragraph 46, Office Depot alleges

 that two Marsh senior vice presidents and a Marsh managing director who were “actively

" engaged in placing Office Depot’s casﬁalty insurance” pled guilty to participating in bid rigging

and to ¢ngaging in “deception and intentionally causing non—competitiv¢ quotes to be conveyed
to Marsh clients under false and fraudulent pretenses.” |

The Complaint also referencés guilty pleas by AIG managers;_ including an underwriter
who signed the 2003 Confirmation of Renewal “for _cofnm_e_rcial liability umbrella coverage to
Office Depot,” as well as executives of ACE and Zurich, who admitted participating with Marsh
in é scheme to “control the market and protect incurﬁbent insurance c'o’mpanieslby tﬁe submis-
sion of ndn—competitim quotes as specified by Marsh.” (Compl. § 46(c)-(e) and‘(‘g‘)—(i)). Office
Depot also alleges that Marsh,‘ acting in_.conc.ert with the o.ther Defgndants, engageci in fraudulent
conduct by failing to disclose the precise nature of the commﬁsiong that Marsh recéived,
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inclﬁding commissions based on Office Depot’s individual account. (Compl. Y 2, 9, 44(a) and

“(b), 55). Inparagraphs 39-42 of the Complaint, Office Depot sets forth specific amounts of

contingent commissions Marsh received from AIG, St. Paul Travelers, ACE, and Zurich as a
result of premiums paid by Office Depot. In paragraph 45, consistent with the allegations of
concéalment mentioned above, Office Deth alleges that “[t]here is very likely other evidence of
Marsh’s and the Insurer Defendants’ wrongful and fraudulent conduct with respect to Office
Depot, which is exclusively in Defendants’ possession, custody, or control.” (See al;vo Compl.
43). These allegations, when coupled with other specific allegati-ons in the fraud and breach of
fiduciary duty Counts (Compl. {1 76-87), state viable éauses of actions under Florida law.

In addition to arguing that the fadts, as pled, do not show actionable misconduct, Marsh,

| joined by the Insurer Defendants, also contends that all of Office Depot’s tort causes of actions,

including its claims for‘breach' of fiduciary duty, fraud and negligent misreprésenfation, must be
dismissed under fl_orida’s economic loss mle. Marsh relies upon the proposition that “[tJhe
prohibition against tort actions to recover solely economic damagés for those in contractual
privity is designed tto ptrevent parties to' a contract from ciréumvénting- thé allocation of losées set
forth in the contract by bringing an action for' economic loss in tort.”” Indem. Ins. Co. éf N Am. |
v. Am. Aviation, Inc., 891 So:2d 532, 536 (Fla. 2004) (hereinafterVINA). As ruled by the INA

court, however, other, well-recognized causes of action for tortious misconduct can still be pled,

' The memorandum of Davis Polk & Wardwell, dated January 31, 2005, attached as Exhibit B to the Complaint,
describes the mechanisms of bid rigging and “steering” of business to preferred carriers that Marsh employed, as
well as the fact that information about “B quotes,” “accommodation quotes” and steering was not “shared with .
clients.” Id. at p. 8. The fact that the law firm, as noted at the outset of the memorandum, investigated activities at
Marsh & McLennan Companies, Inc. and Marsh, Inc. is supportive of Office Depot’s allegations that these '
companies conspired with Marsh USA, Inc, to commit the acts complained of in the Complaint.
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even when there is a contract in place between the plaintiff and the alleged tort-feasor. Thus, as
explained in /N4, the economic loss rule ““has not eliminated causes of action based upon torts
independent of the contractual breach even though there exists a breach of contract action.”” Id.

at 537 (quoting HTP, Ltd v. Lineas Aereas Costarricenses, S.A., 685 So. 2d 1238, 1239 (Fla.

| 1996) (recognizing that fraudulent inducement is an “indepeﬁdent tort” not barred by the

economic loss rule)). (See Compl. § 54 (alleging fraudulent inducement)). -

The INA court also quoted from a prévious ruling holding that fhe economic loss rule was -

‘“npver intended to bar well-established common law causes of action, such as thosé for neglect
in pro?iding professional services.”” Id. at 542 (quoting Moransais v. Heathman, 744 So. ‘2d
973, 983 (Fla. 1999) (holding that a claim,for negligence in rendering professional services is not
barred by the economic loss rule)): ‘After citing lower court cases, such as Invo Fla., Inc. v.
Somerset Venturer, Inc., 751 So. 2d 1263, 1266 (Fla. 3" DCA 2000) holciing that. the economic -
loss rule did not bar an action for breach of ﬁduciary .duty, the INA court stated that “[w]e now

agree that the econorﬁic loss rule should be expressly Iimi:ted'.” 891 So.2d at 542. In ﬁarticular,

the court reafﬁnned previous rulings' recognizing “that in cases involving either privity of

contract or products liability, the other exceptions to the economic loss rule that we have

developed, such as for professional malpractice, fraudulent inducement, and negligent mis-
répfesent'atidn, or free standing statutory causes of action, still apply.i’ Id. at 543. While the INA.
court did not expressly list breach of fiduciary duty as one. of thé causes of action that it had
previously recognized as aﬁ exception to the ecohofﬁic loss rule, the court’s opinion does not -
contain any language disapproving of the Iﬁvo_ F Za Inc. ruling adopting that proposition.
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Marsh cites several cases decided after INA t.h'at apialy the economic loss mle to bar
fiduciary duty claims, but those cases are distinguishable. For instance in Granat v. Axa
Equitable Life Insurénce Co., No. 06-21197-CIV, 2006 WL 3826785, at *5 (S.D. Fla. Dec. 27,
2006), the plaintiffs failed to allége that the insurance company had “engaged in the rendefing of
professional services”.to fhe plaintiffs. In McMaheﬁ Securities Co. L.P. v. F.B. F ooa_fs, Inc., No.

- 8:04-CV-1791-T-24, 2006 WL 1'822985, at *7 (M.D. Fla. june 29, 2006), the court rulea that by
virtue of an express disclaimer of fiduciary capacity, the contract ""nega;tes the exiéteﬁce ofa
fiduciary duty.” In Royal Surplus Lines Insurance Co. V. Coachmen Industries, Inc., 184 Fed.

| Appx. 894 (11" Cir. 20065, the court rej ecfed an insurance company’s unprecedented claim

| against its pélicyholdek for bré_ach of ﬁduciary duty as Barred by ';he economic loss rule. None
»o.f these cases considered a policyholder’é’ cause of action against its insurance broker for breach
of fiduciary dﬁty‘ See, e.g., Nu-Air Mfg. Co. v. Frank B. Hall & Co., 822 F.2d 987, 998 (11"
Cir. 1'987) (applying Florida law) (noting that thé fundamental naﬁlré of a broker-client |
“relationship arises from ‘trust and confidence conceptually placed .in the s;upér'ior knowledge, |
ékill aﬁd judgment of [the broker].””); Southz‘rﬁst Bankv. Export In;s. Seﬁs., Inc. ,190F. Supp. |
2d 1304, 1308 (M.D. Fla. 2002) (“[a]n insurance broker has a ﬂdvthl'ciary relationship with an
insured” under Florida law); Krafz‘iéo., Inc.v. J&H Mars'h. & McLennan of Fla., Inc., N@. 2:06-
CV-6-FLM-29DNF, 2006 WL 1876995, at *3 (N.D. Fla. July 5, 2006) (fiduciary duty claim
against insurance broker consultaﬁt is not barred by the economic loss rule). See also Fla. Auto.

Joint Underwriting Ass n v. Milliman, Inc., No. 4:O6CV546—WCS_, 2007 WL 1341127, *5-*6
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(N .D.vF la. May 3, 2007) (breach of fiduciary duty claim against investment advisor is an
exception to the economic loss rule, distinguishing Royal Surplus Lines and Granat).

Defendants maintain that the Second Amended Complaint does not contain allegations
sufficient to create a fiduciary relationship, While it is true that not every insurance broker is a
fiduciary, the allegations here allege far more than a mere “go between” or “facilitator”
relationship. The allégations of tﬁe Second Amended Complaint certainly contain a description
of fhe reasons why Plaintiff relied far more heavily on Marsh’s advice than if there had been
‘merely an ordinary, arm’s length simple broker arrangement. It is alleged that Plaintiff trusted in
Marsh to e;/aluate Plaintiff's needs and to exercise its judgment, not merely to obtain for Plaintiff
the coveragés it n‘eéded from any insurers of Marsh’s choosing, but also to do so in a manner |
Which‘ madeAa priority of saving Plaintiff as much money ‘as Acould be saved in obtaining those
coi/erages. Moreover, the allggaﬁons are that Marsh went to great lengtﬁs to describe its
expertise in discrete matters beyond pﬁcé aloné, such as working_ with Plaintiff to learn
Pléintiffs speciél needs and to obtain coVerag‘es‘ address?r-ig those discrete needs, to monitor
éhanges and deVelopinents in fhe insurance marketplace,' to negotiaté with insurers on Plaintiffs
behalf with regard to coverages and terms and premiums, efc. The text describes a relationship
ihvolving far more trust and reliance than a éustomer norﬁlaily would repose in a broker, and is

sufficient to establish a fiduciary relationship:

If a relation of trust and confidence exists between the parties (that is to say, where
confidence is reposed by one party and a trust accepted by the other, or where confidence
has been acquired and abused), that is sufficient as a predicate for relief. The origin of
the confidence is immaterial.

Gracey v. Eaker, 837 So.2d 348, 352 (Fla. 2002), quoting Quinn v. Phipps, 93 Fla. 805, 113 So.
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419, 421 (1927).

A fiduciary relationship may be implied by law, and such relationships are “premised
upon the specific factual situation surrounding the transaction and the relationship of the
parties.” Doe v. Evans, 814 So0.2d 370, 374 (Fla. 2002), quoting from Capital Bank v.
MYVB, Inc., 644 S0.2d 515,518 (Fla. 3d DCA 1994).

Office Depot has alleged that Marsh “expressly and impliedly assumed fiduciary duties to

Office Depot under Florida law, including the duty of good faith-and fair dealing, the duty of full

and fair disclosure of all material facts, the duty of loyalty, and the duty of care springing from

the parties’ relationship.” (Compl. § 54). Office Depot further aileges'that Marsh was obligated

to exercise its fiduciary duties “solely in the interests of Office Depot ... to find the best

available coverage at the best price, as well as to exercise good faith and fair dealing, full and
falr disclosure, and care and loyalty to the interests of Office Depot.” (Compl 9 72) Office.
Depot asserts that Marsh “breached these duties by acting in its own pecumary interests in
disregard of the 1nte1ests of Office Depot ” (Compl. § 73). Contrary to Defendants’
allegations, Office Depot expressly alleges that the ﬁdueiary duties Marsh assumed “imposed
more stringen;c standards of conduct than those norrpally arising out of eontract, and imposed
duties of disclosure exceeding those existing in arms-lengths business ’;razlsaotio11s.” (Compl.
54),
These allegations, coupled with allegations regarding Marsh’s involveinent in

orchestrating the alleged kickback and bid figging scheme, set forth a viable cause of action for

? Marsh’s contention that the “independent contractor” clause of the Contract somehow disclaims-Marsh’s
responsibility as a broker-fiduciary is inconsistent with the language of paragraph 5 of the Contract requiring Marsh
to perform its services in a “professional, efficient, trustworthy and businesslike manner,” and with applicable
Florida law. Villazon v. Prudential Health Care Plan, Inc., 843 So. 2d 842, 853-54 (Fla. 2003). Unlike the contract
in McMahen Securities Co. v. F.B. Foods, Inc., supra at 11, which expressly disclaimed any responsibility to act “in
any other capacity, including as a fiduciary,” 2006 WL 1822985 at *7, nothing in the Marsh-Office Depot Contract

. disclaims Marsh’s status as a fiduciary obligated to act exclusively on Office Depot’s behalf.
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breach of fiduciary duty. Like Office Depot’s ciaims for fraud, negligent misrepresentation and
the statutory claims discussed below, Office Depot’s ﬁduciary duty claims are not barred by the
economic loss rule. Office Depot also has set forth ultimate facts with sufficient particularity to
state a cause of action for fraud under Florida law. 'See, e.g., Nat’l Ventures, Inc. v. Water
Glades 300 Condo. Ass’n, 847 So. 2d 1070, 1074 (Fla. 4" DCA 2003) (*““a constructilve fraud is
deemed to exist where a duty und@r é ... fiduciary relationship has been abused’”); Rogers v.
Mitzi, 584 So. 2d 1092 (Fla. 5% DCA 1991) (where duties arising under a confidential
relationship have been abused, the breach of fiduciary duty is equivalent to fraud). Accordingly,

and for the additional reasons stated below in addressing the arguments of the Insurer Defendants

regarding the common law claims alleged against all Defendants, Marsh’s Motion to Dismiss is

denied in its entirety.

IV. MOTION TO DISMISS OF THE INSURER DEFENDA_NTS
A. Tile Statutory Causes of Action (Counts VII, VIII, X andXII) |
~ Defendants contend that Office Depot’s 'statut_o'ry claims are b-ar'red because those claims
afe- not pled With adeciuate factual specificity or “particularity”; because the. facts; as pled, do not
set forth viable causes of a_étion; because some of the claims asserted are exemptéd from |
coverage uvndervtvhe Florida Antitrust Act; and because some of the causes of action seék relief
exclusively within the purview of the Ofﬁce of Insurance Regulation and the Dg:partment of

Financial Services. The Court will address each of these issues in relation to the Counts of the

- Complaint to which they relate.
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1. Restraint of Trade (Count VII)

Count VII of the Complaint aéserts a claim under the Florida Antitrust Act, Fla. Stat. §
542.18. Defeﬁdants argue that this claim should be dismissed for the following reasons: (1) thé
claim does not meet the pvérticularity 1'equirements of Rule 1.120(b), (2) the Complaint doeg not
adequately allege a per se claim; (3) the Complaint does not adequately allege a “rule of reason”
claim, and (4).the claim is barred by the McCarran-Ferguson Act. |

(a) Office Depot has adequatély pled its Florida Antitmst Claim. -

Relying on Fla. Stat. § 542.32, which provides that “due consideration and great weight
be given to the interpretations of the federal courts relating fo coﬁlparable federal sta_tutes,"f the
Insurer Defendants rely on federal authorities addressing motions to dismiss ‘antiAtrus’t claims
ﬁnder the Federal Rules of Civil Procedufe. The reference to substantive federal law in Fla. Stat.
§ 542.32 doeAs‘ not, however, displace F lon’da;s “ulﬁ'mate facts” pleading standard or the normal
presumptions applied in considering motions to dismiss under Rule‘ 1.140(b)(6)>‘ Almarante, 921
So. 2d at 705 (“Motions under rule 1.140(b)(6) should be granted onlgf when the party seeking
dismissal has conclusively demoﬁstrated that plaintiff could prove no set of facts whatsoever in

support of the cause of action.”); Ingalsbe, 869 So. 2d at 35 (plaintiff need only allege ultimate

facts as to each element of its cause of action). ..

The federal courts have reco gnized that “dismissals bon the pleadings ére parﬁcularly o
disfavored in fact-intensive antitxﬁst cases.” Andrx Pharms., Inc. v. Elan Corp., 421 F.3d 1227,
1235 (11th Cir. 2005). According to the Eleventh Circuit, a motion to diémisé is disfavored -
“where the proof and details of the alleged conspiracy are largely in the hands of the alieged co-
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conspirators.” Quality Foods de Centro Am., S.A. v. Ldtz;n Am. Agribusiness Dev. Corp. S.A.,
711 F.2d 989, 995 (11th Cir. 1983).

The ‘elements of a claim under fhe Florida Antitrust Act are (1) a “qontract, comEination
or conspiracy” which was (2) “in resvtraint of trade or commerce” in this state and that 3)
damaged the plaintiff. Moecker v. Hon_eywell Int’l, Inc., 144VF. Sup'p; 241291, 1:300 (M.D. Fla.
2000, . o |

Office Depot alleges that “the Insurer Defendants égreed with Marsh that they would
submit noncompetitive bids for the business of some cusfomers, inc‘luding Office Depot, to
guarantee that the incumbent insurance carrier would retain the business of a particular customer
seeking to purchase insurance.” (Compl. ‘ﬂ 97). 'Ofﬁce Depot further alleges that “Marsh
.. orchestrated and supervised a scheme among competing insurers, including the Insurer
Deféndanfs, to engage in bid rigging. The scheme 4i>nAcluded the agreement to fix the price that
Office Depot paid for commergial lines of insﬁrance by rigging the bids and artificially éetti;ig
the prices that the Insurer Defendants and éther participating insureré submitted to Office”
DAepvot.” (d. "1[ 108). Office Depot asserts that contingent éommissions were paid to encourage
Mérsh to facilitate the illegal bid rigging c_onsiairacy. (d. §97).

The Complaint expiains how the allegedly illégal scheme was implemented via Marsh’s
solicitation of noncompetitivé bids. Marsh would solicit “A quotes” from incﬁmbent carriers,.
which guaranteed that the policy was steered to incqmbents (regardléss of incmﬁbgnts’ ability to. '
quote more févorable terms or premiums), and alsé would solicjt so-célled “B quotes” and “C
quotes” from carriers Who underétood that they would not be receiving the particular business <
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but would be a preferred provider at a later time. (Compl. ] 101-103). See note 1, supra. The |
Complaint sets forth Defendants’ acts in furtherance of the conspifaéy, as fhey related
specifically to Office Depot’s account. (/d. 104(a)-(i)). As pointed out above, several of
Defendants’ enipﬁ)yees, including empioyees who handled Office Depot’s account, have pled
guilty to violating the antitrust laws. (Id. § 46(a)-(i)).
| ‘The Complaint sufficiently alleges the essential elements of a claim under the Florida

Antitrust Act, Nothing more is required at this stage, particularly gi\‘/en Office Depot’s

| allegations that the evidence of the scheme is in Defendants’ exclusiVe possession. See, e.g.,
United States v. Baxter Int g Inc.{, 345 F.3d 866, 881 (11th Cir. >20'O3) (“Courts tyi)ically allow
the pleader an extra modicum of léeway where the information supporting the oomplaiﬁant’s
case is under the exclusive control of the défendant.”) ; see also In re Vitamins Antitrust Litig.,
No. Misé 99-197 (TFH), 2000 WL 1475705; at *11 (D.D.C.. May 9, 2000) (rejecting coﬁtention
that “plaintiffs mﬁst specifically allege acts committed by 'eaéh_defendant to show its |

involvement in the conspiracy ...”).”

(b) The Complaint properly alleges a per se claim.
Office Depot has alleged a bid-rigging and customer steéring scheme, both of which are

per se unlawful under the Florida Antitrust Act. Cf. St. Petersburg Yacht Charters, Inc. v.

* The St. Paul Travelers Defendants contend that they should be dismissed because Office Depot has not made
allegations against them individually. Under the circumstances alleged, proof that any individual carrier participated
in the alleged Marsh bid rigging scheme or otherwise rewarded Marsh by improperly paying contingent ”
commissions for steering Office Depot’s business their way is a subject for discovery and is not required at the
pleadings stage. Moreover, the Court notes that Office Depot alleges that St. Paul paid Marsh $198,000 in
contingent commissions in connection with Office Depot’s account. (Compl. §40). The motion of St. Paul
Travelers to dismiss must succeed or fail on the same basis as the motion filed on behalf of the other Insurer
Defendants. )
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Morgan Yacht, Inc., 457 So. 2d 1028, 1050 (Fla. 2" DCAV 1984) (per se.violations include price
ﬂxing, customer allocations, and geographical market divisions). “Conspiracies between firms
to submit collusive, noncompetitive, rigged bids are per se violations [of the antitrust laws].
An agreement that one company W_ould not subvmit a bid lower thaﬁ another is price fixing of the
simplest kind and is a per se violation.” United States v. Flom, 558 F.2d 1179, 1183 (5th Cir.
1977) (internal 'citation.s omitted).

Defendants do not deny that bid-rigging can be a pér se Violafion of the antitrust laws.
Rather, Defendants argue that Office Depot has nof alleged sufficient facts to show actual blid-
rigging on Office Depot’ls insurance program because Office Depot has not specifically
identified é rigged bid on any particuiar polidy that it purchased. As explained above,
however, the Court has determined that the Complaint sets forth sufficient, ultimate facts
to establish a pattern of bvid-rigging generally; and Office Depot sﬁeciﬁcaliy 'alleges 'thét this
illegal conducf édx)éréely affec;ted its own insurance pro.gram. Proof showing that any speciﬁc‘

| quotation or bid was in fact rigged is a matter for discovery.

- Defendants further argue that thé Complaint merely >a'lleges a %;Vé;tical” conspiraéy as
between Maréh and each of the Insurer Defendaﬁts — one that shbuld be evaluated under the rule
of reason — and does not adequatély allege a per se “horizontal” price-fixing conspirac.y. Office
Depot argues that it has adequateiy alleged a hoﬁzontél jprice—ﬁxing conspiracy orchestrated by h

 Marsh as the middleman. S,ee,. e.g., Unz’z‘ed ‘States v. Ali Star Indus., 962 F.2d 465, 473 (5th Cir.
1992) (“defendants cannot escape the per se rule simply because their éénspir'acy depended upon
the participation ofa ‘middle-man’, even if that middleman conceptualized the conspiracy, |
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orchestratedb it by bringing the distributors together around contracts it held with its buyers, and
collected most of the booty”).* In All Star Industries, de'fendants argued that plaintiff failed to
prove a horizontal conspiracy because eaéh defendant, individually, dealt only with the
middleman and not with each other. Id. at 421. The court found that a horizontal conspiracy and
a per se violation of the antitrust laws had been shéwn because the defendants had acted through
the middleman who "was [the defendants‘] conduit for passing their inflated, non-competitive
specialty steel bids onto unsuspecting end users." Id. at 473. Similarly, the Court finds that |
Office Depot has properly stated a per se violation of the Florida Antitrust Act in this case.

(c) - The Compl_ai‘nt. properly alléges arule of reasoﬁ claim.

A “rule of reason” claim musf allege: (1) the.perspns or entities to the agfgement
intended to harm or restrain competition; (2) an actual injury to competition; and (3) how the
restraint is unreasonable, as determined by balancing the restraint and any justifications of pro-
competitive effects of the restraint. Parts Depot v. Fla. Auto Supply,l]nc., 669 So'.2.d‘ 321, 326
(Fla. 4™ DCA '1996). The plaintiff must also allege and prove that the defendant’s conduc\t had a
siéniﬁcant anticémpeﬁtive e_fféct in a relevant market. De Loﬁg Equip. Co. v. Wash. Mills
Abrasive Co., 887 F.2d 1499, 1507 (11th Cir. 1989).

Defendants argue thvat Office Depot has not adequately allééed a relevaﬁt market. The
Complaint alleges “one or more relevant markets for the sale of commercial insﬁrancle,” and

further alleges that Defendants have the ability to affect price in that market. (Compl. § 110).

* Office Depot’s allegations showing that the Insurer Defendants engaged in a horizontal conspiracy, orchestrated
by Marsh as the middleman, distinguishes Office Depot’s claim from the claims alleged in Bell Atlantic Corp. v.
Twombly, 127 S. Ct. 1955 (2007). In Twombly, the claims were based solely on allegations of “parallel conduct, not
on any independent allegation of actual agreement among the [defendants]” to engage in anti-competitive conduct.”
Id. at 1960. There was also no middleman involved, and the case did not involve allegations of bid rigging.
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The Complaint describes the specific lines of insurance that Office Depot purchased (Compl.

91 39-42), including excess casualty insurance, and details various guilty pleas, including a plea

- by a Marsh Managing Director, who stated that the purpose of the scheme “was to maximize

Marsh’s profits by controlling the market. . . .” (Zd. § 46(c)). These allegations properly éllege a
relevant m‘arket at this stage of the litigation. See Todd v. Exxon Corp., 275 F.3d 191, 199-200
(Z“Vd Cir. 2001) (“Beéause market definition is a deeply fact—intensivc ﬁquiw, courts hesitate to
grant r:nl_ovtions to dismiss for failure to plead a feleva;.nt product market.”); Griffiths v. Blue Cross
& BZue Shield, 147 F. Supp. 2d 1203, 1213 (N.D. Ala. 2001) (“even in cases in which the
relevant market fnust be shown, such is essentially a question of fact, which may be properly
developed and refined through the discovery proéess.”) (intei-nal 'oitation omitted).
(d Th.e McCarraﬂ-Ferguson Act does not bar Ofﬁce ‘Depot’s‘ cléifn. '

The McCarran-Ferguson Act exempts the “business of insurance” from the federal

antitrust laws if state law regﬁlates such activity and the complained of activity does not

constitute a “boycott.” 15 U.S.C. §§ 1011, 1012, 1013(5). Section 542.20, Fiorida statutes,

~ provides: “Any activity or conduct ... . exempt from the provisions of the antitrust laws of the

~ United States is exempt from the provisions of this chapter.” Defendants argue that Office

Depot’s claims implicate the “business of insurance” within the meaning of the McFarran-
Ferguson Act, and that, by virtue of Section 542.20, which they contend incorpOrateS McCarran-
Ferguson, such conduct is not actionable under the Florida Antitrust Act. Application of the

McCarran Ferguson exemption depends on whether or not “a particular practice is part of the

- ‘business of insurance’ exempted from the antitrust laws....” Union Labor Life Ins. Co. v.
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Pireno, 458 U.S. 119, 120 ( 1982). McCarran Ferguson exempts the “business of insurance” not
the “business of insurance companies.” Id. at 132. Furfher’, “the Act's language refers not to the -
persons or companies who are subject to state regulation, but to laws ‘regulating the business of
insurance.”’ Id. at 133.

In Pireno, the Supreme Court ruled that the practice at issue had to satisfy each of the
following criteria to quélify for the exemption: “/F]irst, whether the practice has the -e.ffect of

transferring or spreading a policyholder’s risk; second, whether the practice is an integral part of

the policy relationship between the insurer and the insured; and third, whether the practice is

limited to entitjes within the insurance industry....” d. (embhasis in original). ‘Asruled by the
Supreme Court, a wide variety of anti-competitive conduct “would be exempf from the antitrus.t
laws if Congress had exténded the coverage of the McCarran-Ferguson Act to the ‘business of
ihsilrance companies.” But that is preciseiy what Congress did not do.” Group4 Life & Héalth
Ins. Co v. Royal Drug Co., 440 U.S. 205, 233 (_19_79) (allowing antitrust claim for ﬁﬁ(ing prices of
prescription drugs sold to policyholders) (citation omitted). The Court percéives that t:here isa
difference between engaging in the “business of insurance,” as duéﬁned by the United States
Supreme Court, and engaging in otlier activities fh_at affect pblicyholders but have nothing
whatsoever to do with “spreading épolicyholder’s n'si«:.” The Court agrees ‘with Of_ﬁée D‘epbt’s :
arguments that the bid rigging practices alleged are not an “integral part of the policy
i‘elatipnship” betweeﬁ the insur_ers and their iﬁsured and do not fit Withill either of the first two

prongs of the Supreme Court’s “business of insurance” test.” See also In re Ins. Brokerage

5 Marsh contends that because brokers are included in the definition of “person” in Fla. Stat. § 624.04, it engages in’
the “business of insurance” for purposes of the exemption. However, as noted above, the fact that somieone is
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Antitrust Litig., MDL No. 1663, 2006 WL 2850607, at *9-¥10 (D.N.J. Oct. 3, 2006) (rejecting

McCarran-Ferguson defense); Autry v. NWPrémium Servs:, Inc., 144 F.3d 1037, 1044 (7™ Cir.
1998) (insurance premium financing agreements between insurance companiés and insureds are
ancillary to the insurance relationship, and “[t]he fact that the money borrowed ultimat_(?ly pays
insurance premiums is incidental.”).® ‘Because the prac_tioes alleged do nqt constitute the
“busiﬁess of insurance,” Office Depot’s allegations are not exempted from the Florida Antitrust
Act. by virtue of the McCarran.—FerguSon Act and Section 542.20. :

2. FDUTPA (Counf_VIII) |

Office Depot’s eighth claim alleges a claim under Florida’s Deceptive and Unfair Trade
Practices Act (“‘F‘].DUT PA”), Fla. Stat. §§ 501.201, et seq; (Compl. 1 113-118). The Insurer
Defendants, joined by Marsh, éhallenge this claim, afguing that the Compiaint lacks the y
particularity ;equired for fraud-based clai’ins and that the allegéd scheme falls within an
insurance exemption to the FDUTPA. As ru_led above with resp.ect to Office Depot"s breé’ch of
fiduciary duty, fraud and negligent misrepresentation claims, Office Depot has pled sufficient
ultimate facts to wifﬁstand a motion to 'dismiss the FUDTPA claim on that grdundﬁ

The Insurer Defendémts aléo argue that their conduct is exempted from liability by Fla.

Stat. § 501.212(4)(d), which exempts from FDUTPA conduct that is “regulated under laws

engaged in business in the insurance industry does not mean that the conduct at issue is in fact the “business of
insurance” for purposes of the exemption. Marsh has not cited any Florida statute that purports to regulate the
relationship between an insurance broker and its client, and the many Florida cases recognizing claims against
brokers for breach of fiduciary duty and fraud suggest that such regulation is in fact a matter for the Florida courts

under Florida’s statutory and common law.

S The Insurer Defendants’ reliarice on Gilchrist v. State Farm Mut. Auto. Ins. Co., 390 F.3d 1327 (1 1" Cir. 2004) is

misplaced because there was no broker or middleman involved in that case and because, as noted by the court, the

plaintiff did not allege any “third-party agreements” or “cost-cutting side agreements . . . that are not the business of

insurance,” id. at 1334, such as Office Depot has alleged in this case. : ’ :
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administered by” Florida’s insurance authorities. Similar to the analysis of the “business of
iﬁsurance” element under the McCarran-Ferguson Act, however, the Insurer Defendants cannot
rely on this statute because their alleged misconduct doee not constitute “regulated insurance.”
See W.S. Badcock Corp. v. Myers, 696 So.2d 776 (Fla. 1**DCA 1996). Furthermore, Marsh’s
coﬁduct, as broker—ﬁduciary, certainly is not regulated, as Marsh does not even write insurance
policies. See also note 5, supra. Accordingly, Defendants’ motions to dismiss Count VIII are
denied. |
3. RICO (Courit X)
Count X of the Complaint alleges a claﬁn under Flonda s Civil Remedies for Cr1m1na1
_ Practices Act (“Flonda RICO”). (Compl. Y 122- 146) Defendants argue that Ofﬁce Depot’s
Florida RICO claim should be dismissed for failure to allege (1) an actlonable ‘enterprise”; (2)
Defendants’ “conduct or participation” in the “enterprise”; (3) a “pattern” of criminal activity;
4) proiimate cause; and (5) an actionable RICO conspiracy. The Court Will address each of
these arguments in turn. |
o (a)v RICO Enterprise.
‘The United States Supreme Court has constmed the “enterprise” element of a federal
RICO elaim to require only (a) an ongoing orgénizatioﬁ that (b) functions vﬁth a common
purpose of engaging in a course o.f'conduet. United States v. T urkette, 452 U.S. 576, 583 (1981). .
TheFlorida Supreme Court has followed .thie broad approach, si)eciﬁcally declining “to adopt
| the narrow ai:proach” to eﬁterprise utilized by some federal courts. See Gross V. State, 765 Se.
2d 39, 45 (Fla. 2000). Thus, a Florida RICO enterprise requires only “(1) an ongoing
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organizatidn, formal or informal, with a commén pi;rpose of engaging in a course of conduct,
wﬁich (2) functions as a continuing un.it"’ Id. (citing T ﬁrkerte, 452 U.S. at 583).

The Florida Supreme Court in Gross specifically declined to require proof of the details
of the enterprise’s o.rgani'zation and decision-making structure, reasoning that the secretive nature
of RICO schemes would mean that “direct evidence of a étnicturé may be difficult to obtain.”

Id. at 4'5 & n.5. Other RICO cases similarly have held that the claimant need only identify the
group of cor'po'rations and individuals conducting the alleged RICO scheme. See, e. g.,‘ Cantreél
v. State, 403 So. 2d 977 (Fla. 1981); Bejerano v. State, 760 So. 2d 218 (Fla. 5™ DCA 2000);
Uniz‘ed. States v Russo, 796 F.2d 1443, 1462 (11th Cir. 1986) (enterprise means only a group of
persons “wilose ass_ociatioﬁ, holwever loose‘ or informal, fu;rﬁishes a vehicle for the commission
of two or more predicate crimes”‘).; San Jacinto Sav. Ass’nv. TDC Corp of F. Zorida,‘. 707 F Su}pp.A
1579, 1581 (M.D. Fla. 1989); see also Odoni v. Microsoft Corp., 486 F.3d 541, 5.'5‘2 (9th Cir.
2007) (holding that an actionable fedéral. RICO enterprise reqlﬁres only‘allegations ofa .
“common purpose,” an “ongoing ofgahization,” énd a “continuing unit”). | ’ |

Defendants urge this Court to adopt the analysis of the District Court of New Jersey,
which dismissed the federal RICO claims alleged in tI;e—MDL proceéding for failure properly to
allege the enterprise element. See In re Ins. Brokerage Antitrust Litig., i\dDL No. 1663, 2006 -
.WL 2850607, at ¥14-*17.(D.N.J. Oct. 3, 2006). The MDL court, however, applied the “narrow
- view” of RICO e;lterprise that was explicitly rejected by thé Floiida Slipreme Court in Gross.

765 So. 2d at 42.
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Tn this case, Office Depot alleges an enterprise consisting of Marsh, acting as a broker

and in violation of its fiduciary duties to its client, Office Depot, and the Insurer Defendants,

acting in contravention of their putative position as horizontal competitors and instead submitting
fictitious, non-competitive bids on policies sold to Office Depot. (Compl. ] 123-128). Under
Gross, these ultimate facts sufﬁciel'ltly allege an actionable “enterprise” under Florida RICO.

I(b) Conduct of partioiloation in the enterpris’e.

A plaintiff need not allege that each defendant knowingly conducted or elirected the
affairs of the enterprise. See, e.g., LaVornia v. Rivers, 669 So.2d 288, 289 (Fla. St’h DCA 1996)
(holding that mere receipt of proceeds from criminal activity was sufficient to show defendant’s
role in managing or operating enterpnse) Moreover .a Florida RICO plaintiff need not allege |
that all members of the conspiracy were part1o1pat1ng at all t1mes to show that they had a
continuity of participatlon. Lugo v. State, 845 So. 2d 74 (Fla. 2003); accord Willz’ams v. Mohawk
Indus., Inc., 465 F.3d 1277, 1286 (11th Cir. 2006), eert. denied, 127 S. Ct. 1381 (2007) (holding
that “eﬁterprise” may exists even where participants enjoy beﬁeﬁts at different times); United |
States v Suba, 132 F.3d 662, 672 (11th Cir. 1998) (“[1]f the proof shows the defenda_nt knew the
essential objective of the conspiracy, it does not matter that he did ﬁo’; know all its details or
played a minor role in the overall scheme.”). |

‘Office Depot has aufﬁclently alleged ultimate faete showing Defendants’ conduct of and
participation in the enterprise. ‘t).fﬁ_ce Depot specifically alleges that the Insurer Defendants

participated in the “illegal payment scheme” (i.e., the “contingeﬁt commissions”) by Which
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Marsh was cbmpensated for orchestrating the bid rigging; (Compl. {9 39-42). Office Depot
further alleges that Defendants participated in the enterprise

(@) by sharing and disseminating information about Marsh’s clients,
including their insurance placement strategies and the details of
Marsh’s relationships with its clients;

(b) by utilizing and supporting industry associations, such as the
Council of Insurance Agents & Brokers, as vehicles for the
communication and exchange of 1nformat10n necessary to carry out

- the scheme;

(c) by uniformly recommending insurance pr oducts of the insurers to
their clients in order to maximize the value of contlngent
commissions or fees; and

(d) by developing, part1c1pat1ng in and concealmg a b1d—r1gg1ng

' scheme. )

(Id. § 127). Ofﬁoe Depot has alleged sufficient participation in the RICO enterprise.
() Pattern éf racketeef_ing activity.
A “pattern of priminai activity” under Florida RICO mé_ans “engaging in at least two
incidents of criminal .activ.it.y that have fhe same or sinﬁlar intenfs, fesults, acéomplices, victims,

or methods of commission or that otherwise are interrelated by distinguishing characteristics and

are not isolated incidents.” Fla. Stat. § 772.102(4) (einphasis added). The plaintiff must allege

" (a) that the defendants’ predicate acts were related to the ehterprise charged, and (b) that the

predicate acts forrhed a pattern. BankAz‘Zantic v. Coast to Coast Confmcz‘ors, Inc,, 2‘2 F. Supp. 2d
1354 (S D. Fla. 1998) |

As predloate acts, Office Depot alleges organized fraud under Fla. Stat. § 817.034(4)(a)
and communications fraud under Fla. Stat. § 817.034(4)(b). (Compl. 99 104, 131-40). These:
predicate acts were allegedly carried out by and thus were related to the enterprise charged. (Id..
99 142-43). The predicate acts committed specifically against Office Depot lasted at least five
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yéars (1999-2004) and involved the placement of multiple lines of insurance. (/d. 91 134-35).
Office Depot further alleges that the scheme was the Insurance Market Enterprise’s day—%o-day
method of doing business (see id.), thereby posing a threat of continued illegal activity. See H.J,
Inc. v. NW Bell Tel. Co., 492 U.S. 229, 242 (1989) (holding that the “tiireat of continuity may Ee
established by showing that the predicate acts or offenses 'are part of an ongoing entity’s regular
way of doing business™); State v. Lucas, 600 So. 2d 1093, 1095 (Fla.» 1992) (continﬁity can be
shown by en_tefprise’s regular way of doing business). Ofﬁce Depot has alleged sufficient
ultimate facts showing a pattern of criminal activitgf, particularly gi{/en fchat the fraud occurred
secretly»olver an extended peﬁod of time. Gross, 765 So. 2d at 45.

| (d) Proximate cause.

Office Depot alleges that it has been “injured by reason of Defendants’ violations” of the

.Florida RICO statutes. (Compl. § 146; accord Fla. Stat. § 772.104). Office Depot further

 alleges that it reasonably relied on Defendants’ fraudulent statements and omissions to its

detrimdﬁ and that it suffered injury in the form of, among other things, paying hi éher premiums
because 6_f D‘eféndants’ scheme. (/d. 9 58, 86).‘ These allegations plead “ﬁltimate facts”
shbwing injﬁry from the predicate acts alleged.

‘Defendants argue that Office Depot has failed tb establish i)roximate ‘cause because
Office Depot’s céntract with Marsh disclosed the payment of contingent Comrhissions and

because Office Depot has failed to allege Defendants’ misconduct with particularity. For the

reasons stated above, the Court has rej ected those arguments as a basis for dismissing Office

Depot’s claims at the pleading stage.
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Defendants also argue that OfﬁcebDepot has failed to allege injury “directly” caused by
Defendants’ participatidn in the bid-rigging and customer allocation scheme. The authorities on
which Defendants rely, however, all involve claims by third parties for injuries indirectly
resulting from harm primarily directed to others. See Anza v. Ideal Steel Supply Corp., 126 S.

. Ct. 1991, 1998 (2006); Holmes v. Sec. Investor Prot. Corp., 503 U.S. 258,262 (1992); First
Nationwide Bank .. Gelt Funding Corp., 27 F.3d 763, 769 (2"d Cir. 1994). The concerns giving
rise to the so_—_oalled “indirect injury” rule — including the presencé of a more appropriate
plaintiff, the risk of multiple recoveries for the same harm, and the difficulties in calculating
remote injuries (see id.) — are completely absent here. Ofﬁc'e'Depot alleges individual monetary
injury because Defendants’ scheme caﬁsed Office Depof to pay excessive fees and premiumé for
the piacement of its own insurance. Both Anza and Holmes sténd for the proposition that direct
victim; - such as Office Depot — havé standing to sue under RICO. “When a court evaluates a

“ RICO claim fof proximate causation, the central questioﬁ it must ask is whether the alleged
yiolation led direqtly to the plaintiff’ s injuriés.” Anza, 126 S.Ct. at '1998. |

In this case, Office Depot has sufficiently alleged thaf its payment of lli gher premiums.
flowed directly from D‘efendants’ fraudulent and illegal bid-rigging scheme. See also, e.g.,
Mohawk, 465 F.3d at 1288 (hiring of illegal aliens lowered wages of legal workers). Furtﬁer,
unlike the plaintiffs in Anza (competi’tors) and Holmes (plaintiffs suing on behalf of non-
purchasers through common law subrogation clalm) there are no other, more “directly injured”

claimants than Ofﬁce Depot. Allegatlons that Office Depot incurred damages as a d1rect result
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of Defendants’ alleged scheme to corrup£ the market for insurance by using rigged bids and
kickbacks paid to Office Depot’s fiduciary satisfy the causation element of Florida RICO.
(e) RICO conspiracy. |
Defendants advance two arguments as to Office Depot’s RICO conspiracy claim. First,
they claim that tne Conlplaint fails to state with specificity any actionable conduct under Florida
RICO. As discussed above, hpwever, Ofﬁce Depot has sufficiently alleged the eienlents ofa
substantive Florida RICO violation. Second, Defendants assert that Office Depot has failed to
allege the Insurer Defendants agreement to engage in the conspiracy. Office Depot s allegations
. that the Insurer Defendants knowingly part101pated in the bid-rigging scheme (including by
submitting artificial “B” and “C” Quotes), however, satisfies this requlrelnent. See United States
| v.i Suba, 132 F.3d at 672 (“[I]f the proof shows the defendant knew the essential obj ective of thei '
| conspiracy, it does not maft_er that he did not know all its d_etails or played a minor role in the
| overall scheine.”-); McCarthy v. Barnett Bank of PoZk County, 750 F. Supp. 1 119, 1125 (M.D.
Fla. 1990) (requiring only inference of agreement).
Becauee O._fﬁee:Depot has sufficiently alleged ultimate facts necessary to establish a

cause of action for violation of Florida RICO, Defendants’ motion to dismiss Count X is denied.

4. Insurance Bad Faith (Count XII)

The Insurer Defendants argue that Office Depot has not pled a viable cause of action for
 violation of Fla. Stat. § 624.15 because the allegations ‘in the Complaint are not set forth with the
level of “speciﬁcify’? required by the statute and because Office Depot attacks the rate filings of
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defendants, a matter exclusively within the pufview of the re gulatofy authority of the Office of
Insurance Regulation. Because Office Depot has nof eXhausted its administrative remedies,
Defendaﬁts contend that the claims alleged must be dismissed. The Court disagrees.

The bad faith statute sanctions a private, non-administrative cause of action in the Florida

courts for certain enumerated offenses by insurance carriers, including specifically claims for

 violation of Fla. Stat. § 626.9541(1)(0). Under this statute, it is an unfair or deceptive act

“knowingly” to collect “as a premium or charge for insurance any sum in excess of or less than
the premium or charge applicable to such insurance, in accordance with the applicable
classifications and rates as filed with and approved by the office....” Defendants contend that

Office Depot’s Complaint attacks their rate filings rather than premiurri costs and that such

complaints must be presented administratively and are not encompassed by the bad faith statute.

" This contention is inconsistent with the allegatioris of the Complaint, in which Office Depot

specifically asser:t’s that by paying contingent commissions to Marsh, the Insurer Deféndants7
“acted willfully and in bad faith by improperly, unjustifiably and illegally ihcreasing the
ﬁremiums paid by Office Depot for insurance issued by the Insurer Defend_ants ... In violation of
Florida law.” (Coinpl. 9 155). Office Depot also alleges that by “knoWingly collecting from
Office Depot a sum in excess ;)f the premium appiicable to the insurance policies tﬁey issued, the
Insurer Defendmﬁs violat‘ed Fla. Stat. § 626.9541(1)(6).” (Compl. 158).' These allegations,

when coupled with the other factual allegations of the Complaint, are sufficient to withstand the

Insurer Defendants’ motion to dismiss.

" The AIG Defendants contend that Defendant American International Group, Inc., as the parent corporation of the
insurance companies who issued policies to Office Depot is not itself an “insurer” subject to Section 624.155.
Office Depot does not contend otherwise; therefore, this Count is dismissed as to American International Group, Inc.
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The Insurer Defendants’ “specificity” arguments are based on the notice provisions of
Fla. Stat. § 624.155(3), which require,_'inter alia, submission of a notice te the Department of
Financial Services (“DFS”) and to the insurer 60 days before commencing a civil action. The
- statute reqhiree the notice to address five categories of information, “with specificity,” on a form
provided by the DFS. Defendants aek this Court to review the notice forms Office Depot
 submitted for speciﬁcity; however, this argument is inconsistent with the prot/isions of the
statute Wthh assign responsibility to review the spemﬁmty of the notice form to the DFS. The
statute exp1 essly provides that the 60 day period does not begin to run “1f the department returns
a notice for lack of spe01ﬁc1ty,” Fla. Stat. § 624.155 (3)(a) and further provides that within 20
days after subm1ss1on_, the “dep artment may retum any notice that does not prov1de the specific
information reduired hy this se'ction ... [indicating] the epectﬁc deficiencies cpntained in the
nmme”ﬁiﬁ§624w5@X®.OﬂEqumﬂmsdbgdmﬂﬂwnmmﬁhsdemdwae
| assighed a ““DFS File Number’ ackrtowledging that the notices'were‘ properly received and
satisﬁed the requirements of Fla. Stat. § 624. 155('3) ” ‘(Compl 9 159). Itis not the function of
this Court to second guess the truthfulness of this allegatlon or the decision of the DFS that the
notlces were sufﬁcnently “spec1f10” to satlsfy the adm1n1strat1ve 1equlre*nents of the statute.
Defendant ACE contends that the bad faith claim agamst it should be dismissed because,
as shown by a separate affidavit, Office Depot did not properly serve ACE with a copy of the
notice of violation, which contained the wrong address for the company. However, at the
hearing, counsel for Office Depot presented the Court with a copy of an April 16, 2007 letter'
ﬁmwwmd@n{ﬂmmﬂﬁSwhwmmggmﬂNEhmmwwﬁmeMMwm%m‘
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violation direotly from the DFS and showing that ACE responded to the notice by denying any
violation of Florida law. This letter, dated more than sixty days ago, appears to have been
submitted to the DFS pursuant to Section 624 155(e) which requires the “insurer that is the
recipient of a notice filed pursuant to this section ... to report to the depal‘tment on the disposition
of the alleged violation.” The Ceurt agrees with Office Depot that under these circumstances, it
would exalt form over substance to dismiss the Complaint against ACE, with leave to amend
after another 60 days have nassed All of the requirements of the statute have been satlsﬁed and
ACE responded to ‘the notice of violation more than sixty days ago by denymg that it committed

any violation of Florida law. Accordingly, the motion of ACE and the other Insurer Defendants

to dismiss Count XII of the Complaint is denied.

B.  Other Common Law Causes of Action. (Counts‘ IIi‘ V, IX, XT)

. The Insurer Defendants Jomed by Marsh, seek dismissal of Office Depot S remaining
common n law clalms for conspiracy, aiding and’ abettlng, unJust ennchment and commerc1a1
bribery on Various grounds, none of which persuade this Court that any of these claims should be
dismissed on the pleadings. Certainly, because all of these claims assert well-reco gnized causes -

of action closely related to the fraud and fiduciary duty claims discussed above,.the economic

* loss rule is not applicable. As ruled in Part III, supra, where, as here, Office Depot alleges that .

the Defendants cormmtted fraudulent acts in connection with breaches of fiduciary duties,

Florida courts have recognized that actionable claims exist. Nat 'l Ventures v. Walter Glades 300

_34 -

nUSZOOO 10171396.1



Condo. Ass’'n, supra, at 13. Similerly, Florida courts have recognized that “‘[w]here a third party
. deals with another’s agent ... with knowledge that the agent is acting in violation of his
fiduciary obligation to its principal ... the third party may be held jointly liable with the agent for
secret profits.” Martin Co. v. Commercial Chemists, Inc., 213 So.2d 477, 480 (Fla. 4"DCA
1968). See also State ex rel Spitzer v. Lzberty Mut. Holdmg Co., 15 MlSC 3d 1110(A) (N.Y. |
Sup. Ct. 2007) (denylng motion to dismiss claim that msurer 1nduced breaches of fiduciary

< duties).

No lengthy recitation is needed to recognize that a cause of action for civil conspiracy is

adequately pled:

This court has held that "[a] civil conspiracy requires: (2) an agreement
between two or more parties, (b) to do an unlawful act or to do a lawful act by
unlawful means, (c) the doing of some overt act in pursuance of the consp1racy,
and (d) damage to plaintiff as a result of the acts done under the conspiracy."

Lipsig v. Ramlawi, 760 So.2d 170, 180-81 (Fla. 3d DCA 2000), rev. denied, 786 So:Zd
579 (Ela. 2001). The Second Amended Complaint alleges that the insurer Defendants knew that |
Marsh was misrepresenting to Plaintiff that the insurahce beihg provided was at the best |
premiums available in the marketplace and was , and that Mérsh was instead tailoring Plaintiff's
. 1nsulance purchases not only to benefit Marsh, who allegedly was receiving under-the-table
kickbacks from the insurer Defendants, but also to benefit the insurer Defendants, who were able
to cha{ge and collect from Plaintiff noncompetitive hlgher premiums than they would have
received, and were able to issue policies containing terms and cohditions less favorable to

Plaintiff, than would have been the case had Marsh negotiated for the benefit of Plaintiff.
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The decision in Phillips Chemical Co. v. Morgan, 440 So. 2d 1292 (Fla. 3 DCA 1983),
discussed during oral argument, is instructive. Like the situation in Martin Co., the Phillips case
invdlved a fee splitting or eroﬁt sharing arrangement orchestrated by a sales employee (Morgan)
of a chemical eompany (Phillips). Morgan, whose duties “included the brokerage” of certain
materials, arranged secretly to split the profits of sales transactions.with a third party, Gamble,
.who aeted asa distributof of chemical products. The evidence, as fully developed at trial,
showed that Mdrgan had certiﬁed that he Was‘not “accepting commissions, rebates, or other
remuneration from those doing business with his employer.” Id. a;t 12941n.2.8

Interestingly, the trial jury had ruled against the employer-principal (Phillips) by
awarding damages to Gamble ‘for an unpaid shipﬁlent of sulfuric acid that Phillips had pﬁrchased
from Gamble. The Third District Court of Appeals reversed, ruling that the trial court haderred
in failing to direct a verdict in favor of Phillips as to all claims. Id. Characterizing the
circumst_ances as a “flagrant case of commercial bribefy involving kickbacks,” id. at 1293, the
Court ruled that the transactions “codtrived by Morgan ...were in blatant disregard of the
elemedtal ﬁdﬁciary duties owed ah employer not to deal with his Business for the agent’s own
benefit.”” Id. at 1294 (citations emitted). The Court coneluded that under such circumstances,
‘;he “unfaithfd » fiduciary, as well as “participating fhird—parties ... are clearly li_able as a matter
. of well-esfablished law for the amounts impreperly received by Morgan in undisclosed

compensation....” Id.

¥ As ruled above, the issue of whether or not the nature of and reasons for the commissions being paid by the Insurer
Defendants to Marsh was adequately disclosed to Office Depot cannot be resolved at the pleading stage of this case.
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Defendants contend that Phillips is distinguishable because (a) it does not involve
insurance and (b) the case before this Court does not involve “secret” profits or fee-splitting
arrangements. However, aé stated above, this Court has concluded thgt' O‘fﬁce.Depot has

| adequately alleged that the contingent commissiéns paid by the Insurer Defendants to Marsh are
tantamount to kickbacks or commercial bribes for steering Ofﬁce Depot’s insurance business-to
Defendants and otherwise are payments madé in consideration for illegaliy and improperly
rigging bids for insurance in breach of Marsh’s fiduciary duties. Office Depot has repeatedly
alleged that Marsh concealed its illegal activities from Office Depot in express violation of |

© Marsh’s fiduciary obligations qf disclosure. Inferentially, if not éxpressly, the allegations of the
Complaiﬁt are sufficient to show that the Insui'er Deféndanfs acted with knowle‘dge of Marsh’s
status as Office Depot’s broker and fiduciary.’ |

Accordingiy, Defendants’ Motion ‘;o Dismiss Counts III, V and XI of the Complaint are

héreby dcﬁied. Similarly, because the facts alleged,. if proven, may entitle Office Dgpot to
equitable relief in the nature of a constructive trust or restitution for ﬁnjust enrichmeﬁt, and
begirihg'iﬁ miind that Rule 1.1 IO(g) permits pleading both legal and equitable claims in the
alternative, Office Depot’s claim for unjust enrichment élso withstands Defendants’ motions to

dismiss. While a remedy for unjust enrichment cannot duplicate the remedy potentially available

? The arguments of the Insurer Defendants (ini their brief) that Fla. Stat. §-626.581 legalizes the contingent
commissions paid are unavailing because that statute only applies to agents of the insurer, not to broker-fiduciaries
of an insured. As ruled by Florida courts in holding that insurance carriers are not bound by the negligent acts of a -
broker in placing inadequate coverage, “‘[a] broker ... acts as a middleman between the insured and insurer... [aJnd
... is ordinarily employed by a person seeking insurance, and when 5o employed, is to be distinguished from the
ordinary insurance agent who is employed by an insurance company....”” Auto-Owners Ins. Co. v. Yates, 368 So.2d
634, 636 (Fla. 2" DCA1979) (quoting 16 Appleman, Insurance Law and Practice § 8726 (1968)). Moreover, the
statute clearly does not sanction payments by insurers that allegedly constitute illegal kickbacks and commercial
bribes to broker-fiduciaries.
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under Count I for breach of contract, Defendants vigorously contend that there is no viable
contract claim for the contingent commissions paid, at least while the Contract was in effect.
Under such circumstances, and subject to later discovery and preof, it would be premature to
dismiss Office Depot’s unju‘st enrichment claim as having been subsumed by the breach of

contract cause of action. Accordingly, Defendants’ Motion to Dismiss Count IX of the

‘Complaint is denied.

WHEREFORE, for the foregoing reasons, and except as stated hereinabove with respect |
to the Claims in Count XII agaihst American International Group, Inc., which are hereby.
DISMISSED the Defendants’ Motions to Dismiss are hereby DENIED. In addition, because the
claim in Count XIII for pun1t1ve damages is premature that claim is DISMISSED WITHOUT
PREJUDICE to renewal on an approprrate showing supportmg a claim for punitive damages.

DONE AND ORDERED in Chambers at West Palm Beach, Palm Beach County, Florida,

. .
this &‘ day of September, 2007

oy A

KENNETH D. STERN
- CIRCUIT JUDGE
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