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PIGOTT, J.:

In this multi-defendant action, Supreme Court erred in

failing to disclose to all of the parties the existence of a

high-low agreement between the plaintiffs and one of the

defendants.  Because this error prejudiced the determination of
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1 Reynolds died after the entry of judgment.  His wife, Nancy
H. Reynolds, responds to this appeal both individually and as the
executrix of his estate.  
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the rights and liabilities of the non-agreeing defendant at

trial, a new trial on liability and damages is warranted.  

I.

Plaintiff Donald H. Reynolds1 worked at the Ashland Oil

Refinery in Tonawanda, New York from 1942 through 1987, and

purportedly contracted mesothelioma from his exposure to asbestos

while employed at that facility.  Reynolds and his wife commenced

this products liability/negligence action against various

manufacturers and distributors of alleged asbestos-containing

products used at the refinery.  At the time of trial, only two

defendants remained in the action: Garlock Sealing Technologies

LLC, a manufacturer of gaskets and packaging, and Niagara

Insulations, Inc., a distributor and installer of pipe covering

insulation.  It is alleged that Reynolds's exposure to asbestos

in these defendants' products caused his disease.  

Unbeknownst to Garlock, plaintiffs and Niagara entered

into a high-low agreement two weeks before trial whereby it was

agreed that Niagara's total liability would fall into a

predetermined range.  Specifically, if the jury's damage award

against Niagara was $155,000 or less, Niagara would pay

plaintiffs a minimum of $155,000, even if Niagara was found to be

without fault; if the damage award against Niagara was more than

$185,000, Niagara's liability would be capped at $185,000; if the
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2  We note that the $30,000 range here, although not
negligible, was certainly quite narrow.  Indeed, the narrower the
range, the more likely it seems that the parties' true motive for
entering into a high-low agreement is to gain a tactical
advantage at the expense of the non-agreeing defendant.    
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damage award fell within the $155,000 - $185,000 range, Niagara

would pay plaintiffs the designated amount within that range. 

Thus, the high-low agreement differed in its effect from a

settlement agreement in that Niagara had only $30,000 at stake

and its continued participation at trial might have tactical

importance for plaintiffs' claims against Garlock.2  

Although Supreme Court was cognizant that plaintiffs

and Niagara had entered into a high-low agreement, it was unaware

of its terms or the amounts involved.  Neither Supreme Court nor

the agreeing parties advised Garlock of the agreement, and the

matter proceeded to trial with Garlock and the jury unaware of

its existence.  The jury apportioned liability against Garlock

and Niagara at 60% and 40%, respectively, and awarded plaintiffs

damages in the amount of $3,750,000.

Having learned of the high-low agreement just days

after the jury's verdict, Garlock moved to set aside the verdict

and requested a new trial on various grounds.  Relevant to this

appeal, Garlock asserted that Niagara's continued participation

in the trial after entering into the high-low agreement with

plaintiffs was inherently unfair and prejudicial, and that

Supreme Court's failure to disclose the existence of the
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agreement prejudiced Garlock and constituted reversible error. 

Supreme Court disagreed and entered judgment accordingly. 

The Appellate Division, with one dissent, affirmed the

judgment, holding that Supreme Court's failure to disclose the

high-low agreement did not warrant reversal absent evidence of

collusion between plaintiffs and Niagara to the detriment of

Garlock, noting that Niagara never lost its incentive to magnify

Garlock's liability or minimize its own (32 AD3d 1268, 1270 [4th

Dept. 2006]).  We granted leave and now reverse.  

II.

At the outset, it should be noted that Supreme Court

did an admirable job of brokering pre-trial settlements of many

claims in this complex litigation involving numerous defendants. 

That only two defendants remained in the litigation at the time

of trial is a testament to Supreme Court's effectiveness in that

regard.  Nonetheless, we are constrained to agree with Garlock

that the court's failure to disclose the existence of the high-

low agreement rendered impossible a fair determination of

Garlock's rights and liabilities.  

A high-low agreement is a tool commonly used in

litigation that guarantees the plaintiff a minimal recovery while

concomitantly capping a defendant's potential exposure (see

Faley, High-Low Agreements: Misunderstood Litigation Technique,

NYLJ, March 27, 1998, at 1, col 1).  Because the amount of

damages a plaintiff is entitled to recover under a high-low
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agreement is usually fixed by the liability and damage

determinations made by the factfinder, cases involving such

agreements routinely go to trial.  Unlike a typical settlement

situation where the settling defendant is dismissed from the

action, having "bought its peace," the defendant entering into a

high-low agreement routinely remains in the action until its

ultimate liability has been ascertained.  

When entered into between a plaintiff and a defendant

in a single-defendant trial, the high-low agreement affords the

parties a means of tempering the significant risks associated

with proceeding to trial.  In a multi-defendant litigation,

however, a high-low agreement between a plaintiff and fewer than

all defendants has the potential of prejudicing the rights of the

non-agreeing defendant if all parties are not apprised of the

agreement's existence.  Indeed, courts and commentators alike

have acknowledged that secretive agreements may result in

prejudice to the non-agreeing defendant at trial, distort the

true adversarial nature of the litigation process, and cast a

cloud over the judicial system (see generally Slusher v Ospital,

777 P2d 437, 440-441, 444 [Utah 1989]; Ratterree v Bartlett, 707

P2d 1063, 1076 [Kan 1985]; General Motors Corp. v Lahocki, 286

A2d 1039, 1044-1048 [Md 1980]; Ward v Ochoa, 284 So2d 385, 387-

388, [Fla 1973];  Hoenig, Products Liability, Experts, Privileged

Info.; Secret 'High-Low' Agreements, NYLJ, Oct. 11, 2006, at 3,

col 1; Kaufman, Outside Counsel, Risk Reduction Strategies in
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Personal Injury Litigation, NYLJ, Jan. 21, 2000, at 1, col 1;

Benedict, It's a Mistake to Tolerate the Mary Carter Agreement,

87 Colum L Rev 368 [1987]).  The resulting prejudice warrants a

new trial (see Ratterree, 707 P2d at 1075-1076; General Motors

Corp., 410 A2d at 1046).  

Here, Garlock was deprived of its right to a fair trial

by Supreme Court's failure to disclose the existence of the high-

low agreement.  The agreement furnished plaintiffs with an

incentive to maximize Garlock's liability while minimizing

Niagara's, because the potential amount of damages plaintiffs

could recover from Niagara was capped at $185,000.  While it is

not uncommon for a plaintiff to have a financial incentive to

maximize the liability of one particular defendant in a multi-

defendant action, Garlock was entitled to disclosure of the

existence of the high-low agreement so it knew the true posture

of the case.  Had the agreement been disclosed, Garlock could

have adjusted its trial strategy accordingly and evaluated the

risks of going to trial with the knowledge that plaintiffs had an

added incentive of making Garlock the target defendant.  

Non-disclosure also deprived Garlock of the opportunity

to, among other things, seek appropriate procedural and

evidentiary rulings from the trial court and argue the

significance of the high-low agreement to the jury.  For

instance, Garlock may have conducted its jury selection in a

different manner, argued that it should not have been required to
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share peremptory challenges with Niagara, or brought in limine

motions concerning the admissibility of the agreement and to what

extent, if any, Garlock would be permitted to cross-examine

witnesses concerning the contents of the agreement.  Instead,

Garlock was compelled to proceed blindly to trial without any

meaningful opportunity to defend itself from the deleterious

effects that the secret agreement may have had on Garlock's

defense.  

To ensure that all parties to a litigation are treated

fairly, we hold that whenever a plaintiff and a defendant enter

into a high-low agreement in a multi-defendant action which

requires the agreeing defendant to remain a party to the

litigation, the parties must disclose the existence of that

agreement and its terms to the court and the non-agreeing

defendant(s).  This result strikes a proper balance between this

State's public policy of encouraging the expeditious settlement

of claims, and the need to ensure that all parties to a

litigation are apprised of the true posture of the litigation so

they may tailor their strategy accordingly.  Disclosure provides

a non-agreeing defendant a meaningful opportunity to place on the

record how it intends to use the agreement at trial, if at all,

and affords the trial court an opportunity to weigh the interests

of all the parties in considering the extent to which an

agreement may be utilized in that forum.  Of course, the

determinations as to what effect, if any, the existence of the
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agreement will have at trial, including whether such an agreement

should be disclosed to the jury, are matters that lie within the

sound discretion of the trial court.

Because Garlock is entitled to a new trial, we do not

address Garlock's remaining arguments.  

Accordingly, the order of the Appellate Division should

be reversed, with costs, and a new trial ordered.

*   *   *   *   *   *   *   *   *   *   *   *   *   *   *   *   *

Order reversed, with costs, and a new trial ordered.  Opinion by
Judge Pigott.  Chief Judge Kaye and Judges Ciparick, Graffeo,
Read, Smith and Jones concur.
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